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Case Summary

Overview

HOLDINGS: [1]-As the magistrate found, the Ohio Industrial
Commission properly found that a violation of a specific
safety requirement (VSSR) had not been proven by the
decedent’s estate because the application for a VSSR did not
cite to Ohip Admin, Jode 4423:1-5-14/G) and, as a result, the
arguments about Ohio Adnun, Code 41232; 1-5-147C3) had been
waived. Additionally, if the lock-out/tag-out procedure which
was supposed to be used would have been used, the defective
alarms would not have functioned anyway, but were
unnecessary because the crane could not have moved without
power,

Onuntcome
Qbjections overruled; writ denied,

LexisNexis® Headnotes

Business & Corporate Compliance > . > Workers' Cmixpeusaﬁml
& S8DI> Remedies Under Other Laws > Occupational Safety &
Health Aet

Business & Cotporate Conpliance > ... > Labor & Eaployment
Law> Qccupational Safety & Health > Industry Standards

7l

HNI See Qfio Adnun Code 4323 1-5- 14705,

Adniinistrative Law > Judicial Review > Remedies > Mandamus

HXNZ The Supreme Cowrt of Ohio has set forth three
requirements which must be met in establishing a right to a
writ of mandamus: (1) that the relator has a clear Jegal right to

: the relief prayed for; (2) that the respondent i under a clear

legal duty to perform the act requested; and (3) that the relator
has no phin and adequate remedy in the ordinary course of
the law.

Administrative Law > Judicial Review > Remedies > Mandamus

Workers' Compensation & SSDI> Administrative
Proceedings > Tudicial Review

HN3 In order for the court to sue a writ of mandamus as a
remedy from a determiination of the Ohio Industrial
Connnission, the relator must show a clear legal right to the
relief songht and that the Commission has a clear legal duty to
provide such relief A clear legal right to a writ of mandamus
exists where the relator shows that the commission abused its
discretion by entering an order which is not supported by any
evidence in the record, On the other hand, where the record
containg some evidence to supporf the comniission’s findings,
there has been no abuse of discretion and mandamus i not
appropriate. Furthermore, questions of credibility and the
weight to be given evidence are clearly within the discretion
of the Comumission as fact finder.

Busimess & Cmi)oratc Compliance > ... > Laber & Enployment
Law> Gecupational Safety & Health > Industry Standards

Dusiness & Corporate Compliance > .. > Workers' Compensation
& SSDI > Remedies Under Other Laws > Occupational Safety &
Health Act

Workers' Compensation & $SDI> ... > Judicial
Review > Standards of Review > Abuse of Discretion

Workers' Compensation & SSDI> Adnunistrative
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Proceedings > Hearings & Review

HN4 In order to establish a vielation of a specific safety
requirement (VSSR), a claimant must prove that: (1) there
exists an applicable and specific safety requirement in effect
at the time of the injury; (2) the employer failed to comply
with the requirements; and (3) the failure to comply was the
proximate cause of the injury in question, The interpretation
of a specific safety requirement is within the final jurizdiction
of the commission. Becauge a VSSR is a penalty, however, it
must be strictly construed, and all reasonable doubts
concerning the interpretation of the safety standard are to be
construed against ity applicability to the employer. The
question of whether an injury was caused by an employer's
failure to satisfy a specific safety requirement iy a question of
fact to be decided by the Ohio Industrial Commission subject
only to the abuse of discretion test.

Connsel: [**1] On Brief: Haho Loerer & Paks LLP, and
DouglasJ. Suter, for relator.

On Brief: Michael DeWine, Attorney General, and Lisa R.
Miller, for respondent Industrial Commissien of Chio.

On Brief: LL Patterson LLC, and Liza L. Patterson, for
respondent Crane | Services, Inc

Judges: TYACK, J. BROWN and KLATT, JT., concur,

Opinion by: TYACK

Opinion

{REGULAR CALENDAR)
DECISION

IN  MANDAMUS ON OBJECTIONS TO THE

MAGISTRATE'S DECISION
TYACK, L.

[*P1] Julie Londers as administrator of the estate of Charles
B. Landers filed this action in mandamus seeking a writ to
compel the Industrial Commission of Ol (Mcommission™) to
grant an award for a violation of a specific safety requirement
{"VSSR") as a rvesult of the incident in which Charfes B.
Landers was killed.

[‘PZ] In accord with Joc B 7° it O
/s, the case was tefeu ed to a magistrate to conduct
appropriate proceedings. The parties stipulated the pertinent
evidence and filed briefs. The magistrate then isved a
magistrate's  decision, sppended hereto, which contains

’!

detailed findings of fact and conclusions of law. The
magistrate's decision includes a recommendation that we deny
the request for a writ.

[*P3] Counsel for the estate of Clharles B. Landers hag filed
objections [**2} to the magistrate's decision. Counsel for the
commission and counsel for Crane 1 Services, Inc., Charfes
Landers employer, have each filed a memorandum in
response. The case s now before the cowt for a full
independent review,

[*P4] Landers and Tim
averhead crane while using a scissor it to view the crane.
The controls for the crane indicated that the crane was turned
off, but the crape still moved and struck the scissor lift.
Landers fell over 25 feet and was killed. Sutter was able to
hold ento the scissor lift, but was seriously injured.

Sutter were mspecting a 23 ton

[*PS] The mcident was investigated by William M. Murphy
on behalf of Crane 1 Services, Inc. Murphy concluded that the
incident occurred az a result of the failure of the men to lock
the controls for the crane in the "off"* position, Muphy also
faulted the men for failing to disconnect the power to the
crane.

[*P6] The incident was also investigated by Brian Weiss on
behalf of the Ohio Bureau of Workers' Compensation Safety
Violation Investigation Unit. Weiss concluded that the failure
of the men to properly lock-outtag-out the crane was a
contributing factor. Weiss also faulted the way a fall
protection device was attached. [#%3]

(*P7] Finally, Weiss noted that the crane indicator and
warning lights were not finctioning. Had the safety devices
been properly finctioning, the men could have been warmed
that the crane was moving or about to move. This last issue is
heavily emphasized by counsel for the estate.

[*P8] Counsel for Crane 1 Services, Inc., argues that the
failure of the men to use the lock-out/tag-out procedure was
"the” proximate cauze of the iucident. Actually the cause was
the crane moving and striking the scissor lit. Arguably the
lock-outiag-out procedure would have prevented this instead
of reliance on a contrel device which said the crane was
tuned off However, having functioning warning devices
might also have prevented at least some of the injuries
sustained but only if the crane had not been de-energized. The
men would have known that the scissor lift was about to be
struck and could have taken measures to protect themselves.
In brief, the men were not totally responsible for the injuries
suffered. Further, a VSSR can ¢till be found where the njured
enployee made a mistake or did something wrong.

[*P9] Counsel for Crane 1 Services, Inc. says the failure to
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repair issues were not before the commission [**4] because
Chio Admiloge 4123:1-5-14{3) was not specifically cted
when the application for an award for a VSSR was filed.

£33,

e 412217

(G} reads:

all
paragraphs of this 1ule. (1) Defective safety devices or

HNI Specific requirements applicalle to

load-earrying equipment.

Defective crane safety devices or load-carrying

equipment shall be vepaired or replaced.

{(2) Access Iadders, stairways, and/or walkways. Crane
access ladders, stawmways, and/or walkwayvs shall be
provided on all cranes.

(3) Maximum capacity. The maximum capacity
recommended by the manufacturer shall be posted on

each crane,

(4) Warning signs. Warning signs, “out-of-order” gigng,
or warning devices shall be placed on each crane under
repair.

[*P10] However, when the hearing on the application was
held, counsel for the estate mdicated that all the sectiong of

2o 4504 were to be considered,

i Adm Code 44

[*P11] Counsel for the commission emphasizes that the
standards for finding a VSSR are very high and that the
commission properly found that the estate did not meet those
high standards in its application,

[*P12] Counsel for the commission also emphasizes that the
application for a V83R did not cite to
; and argues that, as a result, the arguments

about ; TVER ; have been waived.
Finally, counsel for the commission points [$*3] out comrectly
that if the lock-outhag-out procedure which was supposed to
be used would have been used, the defective alarms would not
hiave functioned anyway, but were unnecessary because the

crane could not have moved without powver.

[*P13] We view a number of factors ag converging to cause
this tragedy. However, we are unwilling to say a VSSR was
praved before the commisgion as demonstrated in our
magistrate's decigion,

[*P14] We overrule the objections to the magistrate's
decision. We adopt the findings of fact and conclusions of law
in the magitrate's decision. We, therefore, deny the request
for a writ of mandamus.

Chjections averntdled, writ denied.

BROWN and KLATT, 1., concur.
APPENDIX

IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT

State of Ohio ex rel Julie Landers, Adm. of the Estate of
Charles B. Lenders, Relator, v. Industrial Commission of
Ohie and Crane 1 Services, Inc., Respondents.

No. 15AP-58
(REGULAR CALENDAR}

Rendered on January 29, 2016
IN MANDAMUS

[*P15] Relator, Julie Landers, as the Administrator of the
Estate of Charles B. Landers ("Landers™), has filed this
original action requesting that thiz court issue a writ of
mandamns ordering respondent, Industrial Commission of
Ohio ("commission®), [¥*6] to vacate its order which denied
relator’s application for an additional award for a violation of
a specific safety requirement ("VSSR"), and ordering the
commission to grant her application.

Findings of Fact:

[*P16] 1. On March 8, 2011, Landery and Tin Sutter, both
employees of respondent, Crane 1 Services, Inc. ("Crane™),
were performing an ingpection of a 25-ton overhead crane,
located at Allegheny Ludlum Steel ("Allegheny Steel™) m
New Castle, Indiana.

[*P17] 2. Bt is undigputed that both Landers and Sutter
underwent various safety training with the Occupatienal
Safety and Health Administration ("OSHA™), Crane, and
Allegheny Steel before they mnspected the crane. This was not
their fust time to inspect this particular crane. It is also
undisputed that, although the crane controls were placed in
the off pesition, neither Sutter nor Landers performed the
lockoutiagout procedures prior to inspecting the crane.

[*P18] 3. The crane being inspected was an overhead crane
which moved on rails on each side of the crane and was
operated by remote control Sutter and Zanders used a scissor
lift to inspect the rails and, at the time of the accident, they
were approximately 26 feet in the air During the
mgpection, [**7] the crane was activated, moved along the
raily, struck the scissor liff, cansing it to fall Landers was
thrown from the [ift and died at the scene. Sutter remained in
the lift, and suffered serious injuries.

(*P19] 4, On February 26, 2013, relator filed an application



Page 4 of 10

2016-Ohip-2732, *¥2016-Chio-2732; 2016 Ohio App. LEXIS 1600, *#7

for an additional award for VSSR alleging violations of the
following Ohio Administrative Code sections:

Chio AdnCode 47272:0-5-057D) 4123:1-3-14(C )1 ){c},
(D), (), 4123:1-3-14D)2)b); 4123:1-5-14(E)2)(b);

4123 1-5-14(F)(2)(b): 4123:1-9-01; and 4123:1-9-05.1

[*P20] 3. William M. Mwmphy worked for OSHA for 30
yvears before he began his own safety services. Mr. Murphy
mvestizated the case and completed a report which was
submitted to the commission Mr. Murphy concluded further
that the failuce of LZanders and Sutter to disconnect the power
to the crame caused ther wjuries. Crane had complied with
g i3l which requires the
employer shall furnigh and emplovee shall use a device to
lock the controle i the "off" position when machines are shut
down for repair, adjusting or cleaning. Specifically, i his
June 30, 2014 report, Mr. Murphy discussed [¥*8] Adns
'n

P P AL ¢
LLOGE 8450 e o

Y A
(AR A

51 and stated:

Crane 1 had a written LOTO [Lock Qut/Tag Ont]
program that met the above ORC? code (Dottery exh. 3),
had given the decedent and Tim Sutter a copy of the
safety manual (Julie Zanders pullgnard 49) which
contained the LOTO program therein {Dottery page 30,
31), provided lock out equipment incliding a lock and
hasp, (Blind page 56), and had trained employees,
inclading the decedent and Tim Sutter (OSHA file pg.
89), i the LOTO program. The decedent and Mr., Sutter
failed to implement the LOTO program and apply thew
lock to the electrical disconpect of the crane before
placing themselves in danger of the Liff being struck by a
moving crane. The crane moved and struck the scissors
Lift from which they were wotking Had they
mplemented the LOTO program az prescribed by the
Crane 1 LOTO program, the crane would not have
moved, even if they unintentionally attempted to operate
the crane remote control to move the crane.

The Crane 1 LOTO program included provisions that
required lockout devices to be issued to employees,
training of employees in the implementation of the
LOTO program and enforcement of the use of lockout
deviceg. The decedent and Tim Sutter had been provided
LOTO [**9] equpment and trained on the requirements
of [the] program. Further, as Crane 1 managers vigited

! Relator, through her authorized representative, vebally dismissed
o

from consideration the allegation for viclations of 3

£183: 1 1 43230 8-9-055,

2This appears to be a typographical error and should read Ohio
Adn.Code section and not Ohie Revised Code section.

job sites they at times conducted audits to monitor
mplementation of the LOTO program.

I have fermed the epinion within a reasonable degree
of professional certainty that Crane 1 did, as required
by the above referenced ORC code, furnish the
decedent with a device to lock the contrels of che east
hay crane in the "off" position. The decedent's failure
to disconnect the power to the crane en which he wag
helping service technician Tim Sutter inspect and, as
required by the above referenced ORC code, his
failure te apply his lock te the disconnect switch to
hold the switch in the "off"" position, caused the
injuries that he suffered on March 08, 2011, Had the
decedent done so he wonld not have beeninjured
{(Emphasis gic.}

[*P21] 6. Brian Weiss, an investigator with the Ghio Bureau
of Workers' Compensation ("BWC") Safety Violations
Investigation Unit, investigated the incident, In hig August I3,
2013 report, investigator Weiss specifically stated:

[Six] Witness {co-worker) Timothy Sutton [**10] [sic]
stated in an mnterview at the hospital. he set the on/off
gelector switch of the overhead crane's remote radio
control in the "off" pogition. After doing so, he placed
the crane controller on the floor of the scissor-lift's work
platform. He then stated, they did not digconaect the
power of the floor disconnect to the
electrification and the crane manual disconnect. The
floor power to the overhead crane was not disconnected,
prior to raiging the scigsor-1ift to the gurder height. The
raised scigsor-1ift was positioned parallel to the crane
girders in order to ingpect the mechanical components,

nunway

[Nine] Within the employer’s investigation report
analysis, based on what is koown from their
investigation repoits the primary cause of the incident
was the movement of the crang/hoist towards the raised
or extended Nt The lift was extended wpwards to a
height of approximately twenty six feet (26") from the
work base. This measurement was taken by Indiana
OSHA as the lift was lying on the floor. When the
movement of the overhead crane came into contact with
the liff, the Liff toppled over and crashing to the concrete
Hoor, thereby causing the fatality of Mr. Landers
and [**11] serious injuries to Mr. Sutton [sicl.

[Ten] The secondary cause of the incident, as reported in
the mternal nvestigation conducted by Crane 1 indicutes
the mainline power was not turned off or disenpaged at
the lockable disconnect located af the floor level. Also it
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was determined that the mainline power to the lockable
discannect, located on the bridge controls, was also not
disconnected. This would indicate @ failure to properiy
lock-ond and/or tag-cut the overhead crane.

[Eleven] An add
the failure of the decedent to properiy attach the fall
protection, lanyard to the scissordiff. NMr. Landers did m

tional contributing factor identified was

fact have his safety harness on, but evidence indicates
the harness and lanyard were not attached to the man-lift
af the tume, thereby allowing him to be thrown out of the
lift just prior to the lift striking the ground.

[Twelve] Another potenticl contributing factor as stated
i the Crane 1 Services investigation reportt identifies the
inspection report on the crane, datzd January 14, 208
and inspected by M. Landers and by Mr. Sutter noted,
“the crane indicator and warning lights to the bridge
were not functioning' and the condition noted it [**12}
as @ required repair, The Crane 1 Services
investigation rveport stated, if this condition had been
repaired, the warning horn should have actuated when
the controls were turned to the "on" position. The report
also stated, witnesses did not report hearing the warning
horm device, If the radio unit were comrectly tutned "off"
as reported by Mr. Sotter, then subsequently tuming it
"on" would have actuated the warning hom and all
would have been alerted.

{(Emphasis added.)

[*P22] 7. Relator's application was heard before a staff
hearing officer ("SHO") on July 7, 2014, Ultimately, the SHO
determined that relator did not establish the applicability of a
specific safety requirement and a VSSR. The SHO order
provides the followig citation, digcussion, evaluation, and
application of the wvaripus Ohio  Admmistrative Code
provisions, which relator alleged were violated.

25tie Adm. Code S123:1-5-05¢01) veads as follows:

(D) Machinery contrel.
(1) Digengaging from power supply.

Means shall be provided at each machine, within easy
reach of the operator, for disengaging it from its power
supply. This shall not apply to rolling departments of
won and steel mills nor to electrical power generation or
convertion equipment,

(2) When machmeg [¥*13] are shut down,

The employer shall furnish and the employees shall use a
device to fock the controls in the "off™ position or the
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employer shall furnish and the employees shall use
warning tags when machines are shut dovn for repau,
adjusting, or cleaning

(3} echanical belt shifters,

Tight and loese pulleys shall be equipped with
mechanical belt shifters.

(a) Cone pulley drive belts.

Cone pulley drive belts shall be equipped with a
mechanical belt shifter permanently attached

() Where any part of the lower cone pulley 1 seven feet
or less above the floor, the belt and pulley shall be
guarded.

@) reacdles or extensions.

Treadles or extensions for starting machmery shall be so
located or guarded as to minimize exit and/or tripping.

SHO Analysis

It is the finding of the Staff Hearing Officer that the
Claimant has failed to demonstrate that the Employer
vielated Chic Adm. Code 4723:1-3-037B). Specifically,
the Hearmg Officer finds that sections 4123:1-3-
05(D)(3)4) are not applicable to the employment being
performed by  Charles Landers, deceased, on
0370872011, at the time that the mdustrial accident
ocemred. The crane being inspected did uot have any

type of pulley system or cone pulley drive belts on it
Further, the accident did not occur as [#*14] a result of
an accidental tripping over freadles or extensions used
for starting a craue.

It is the finding of the Staff Hearing Officer that the
employer of record did comply with
413315050031 and (2], Specifically, the Hearing
Officer finds that Mr. LZanders, deceased, and s co-
worker were previously provided tags and locks to be

uzed in disengaging the crane to be inspected from its
electrical power supply. Fuither, the employer of record
provided training to it employees, including Mr.
Londers and his co-worker on the proper procedure in
using "tag-cut and lock-ont.” Not only was Mr. Landers
and his co-worker trained by the employer of record in
tag-out/lock-ont, they were also tramed by a situs
eniployer, Alleghany Steel Mr. Sutter, who was Mr.
Landers co-worker at the time of the accident, testified
that all contractors working at an [sic] Allezhany had to
undergo safety taming with Alleghany Steel Upon
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completion of their safety training, the contractor
received a sticker to be placed on his hard hat so that it
was known to Alleghany officials that that contractor had
undergone the required safety training. Mr. Landers
underwent this training on 0370872011, He underwent the
traming on the [**13] day of the accident due to the fact
that it was hiz first time to work at that Alleghany site.
After the accident occurred, Alleghany Steel officials
and Crane-1 supervisors inspected the accident site, and
noted that the "tag-out/lock-out” procedure had not been
used on the crane that was being inspected by Mr
Landers and Mr. Sutter. Photos taken by mvestigators of
the accident site shows [sic] red locks lying i the
basket/work platform of the tipped scissor lift used by
Mr, Zandery and Mr. Sutter. Mr. O'Flaherty testified, at
the hearing on 07/07/2014, that the locks shown in the
picture were the same tvpe of locks provided to his
employees to be used for the lock-out procedure of a
power source to a crane. Mr. OFlaherty also testified
that he distinctly remembered providing Mr. Landers
with such a lock. Mr. OFlaherty also testified that no
tag-out or lock was used to turn off and dizconnect the
electrical power supply to the crane that was being
inspected by Mr. Langders and My, Sutter on 03/08/2011.
Mr, Sutter testified that he did not remember if he or Mr.
Landers had locked out or disengaged the power supply.
He was unable to remember due to nyjuries he sustamed
during the [**16] accident. The Hearing Officer finds
that Mr. Landers was supplied with a lock to be used to
disengage the electrical power supply to the overhead
crane that was being inspected on 03/08/2011. Forther,
Mr. Landers was provided training by both the employer
of record and Alleghany Steel on the proper method to
tag-out and lock-out the power supply to eranes so that
ts power supply would be completed [sic] disengaged.
Further, for reagons unknown, Mr. Lapders and Mr.
Sutter did not follow the tag-out/lock-out procedure.
Further, the Hearing O fficer finds that if the tag-out and
lock-out procedure had been followed the power supply
to the crane would bave been disengaged and the crane
would have never become activated.

Ol A, Cude SI23:1-5-14(CHIH), &3, £} reads as
follows:

(C) Overhead electric traveling cranes.

The term "overhead electric fraveling crane" shall mean
a crane consisting of a bridge mounted on trucks which
rung on rails and the hoisting mechanixm mounted on a
trolley which moves trangversely across the bridge, and
may be controlled fiom a cab or from remote or pendant
controk.

{1) Equipment.
(c} Rail stops.

Rail stops shall be provided at both ends of crane runway
and at ends of trolley travel

{dy Bumpers.

A crane [**17] shall be provided with bumpers or other
automatic means providing equivalent effect, unless the
crane travels at a slow rate of speed and has a faster
deceleration rate due to the use of sleeve bearmgs, or is
not operated near the ends of bridge and trolley travel, or
s restricted to a limited distance by the nature of the
crane operation and there it no hazard of striking any
object in this limited digtance, or ® uged m similar
operating conditions.

The bumpers shall be capable of stopping the crane (not
nchiding the lifted load) at an average rate of
deceleration not to exceed three fi/s/s when traveling in
either direction at 20% of the rated load speed.

A trolley shall be provided with bumpers or other
automatic means of equivalent effect, unless the trolley
ravels at a slower rate of speed, or is not operated near
the ends of bridge and trolley travel, or is restricted to a
limited distance of the runway and there iz no hazard of
striking any object in thix limited distance, or is used i
similar operating condifions.

The bumpers shall be capable of stopping the trolley (not
mcluding the lifted load) at an average rate of
deceleration  not to  exceed 4.7 fi/s when
traveling [**18] i either direction at 173 the rated load
speed. '

(&) arning device.

On cab-operated crages, a warning device or sigual shall
be provided for uze inwarning personnel of crane travel.

SHO Analysis

It is the finding of the Staff Hearing Officer that the
Claimant has failed to demonstrate that the Employer
violated $hio Ad L) el
Specifically, it is the finding of the Staff Hearing Officer
that the crane that was being mspected by Mr. Landers.
deceased, and Mr. Sufter was an overhead electric
traveling crane that did have rail stops on the ends of the
crane runway. Further, the crane did have bumpers.
Further, the placement of rail stops at the end of the rails
uged by the overhead crane being inspected had nothing

s AT G SRS,
cde 4123 0-5-230CK
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to do with the cause of the accident on (3/08/2011. The
Admmistrative Code requires that rail stops are to be
placed at the end of overhead crane's rails upon which it
travels. This is to prevent an overhead crane fiom falling
off the overhead rails upon which it travels once 1t
reaches the end of the rails. Further, the overhead crane
at iszue did have bumpers. The Hearing Officer also
finds that the lack of bumpers wag not the proximate
cause of the accident. The bumpers would not have
prevented the accident from occwmring [**19] The
accident occured because the electric source to the
overhead crane had not been disengaged and lc»d\ecl out
Fmal]}, the Hearing Officer finds that
regarding [a] warning device does

not apply to rhe accident at hand. That code section
requires warning devices to be placed on a cab-operated
crane. The crane that was inspected on 03/08/2011 wag
not a cab-operated crane, The cab had been removed
from the crane years before. The crane at issue was an
overhead electric travelling crane operated by remote
coatrol Thus, the crane was not required pursuant to the
cited section to have a warning device or signal to be
provided for use i warning pervonnel of the crane's
travel

Ofdo A Code 4133 F-3-34(032HE) reads as follows:

(D) Electric jib cranes,

(2) Equipment,

(b) Rail stops.

Rail stops shall be provided at the outer end of jib boom.
SHO Analysis

1t is the finding of the Hearing Officer that this code
section does not apply to the crane inspected and at vse
on 0340872011, Dhio Adn: Cog 3140 51 applies
to jib cranes. Subsection (1) of that code defines [the]
electric jib crane ag a crane degigned for lifting or

2 47

lowering a load within the scope of a horizontal circle
spanned by a rotating arm or jib equipped with a
stationery or travelling hoist block. [##20] As noted
above, the crane at issue on 03/08/2011 was not a jib
crane, It was an overhead electric traveling crane that
was operated by remote.

Qlde Adw Code 4123 L-3-THEM2 b} reads as follews:

E) Electric single rail cranes and hoists

(2) Equipment.

{b) Rail stops.
Rail stops shall be provided at the ends of crane runway.
SHO Analysis

It is the finding of the Staff Hearmg Officer that this
code section does not apply to the industrial injury that
occutred on 0370872011, Specifically, the crane that was
mspected by Mr. Landers, deceased, was a dual rail
electric crane suspended overhead. Thix code section
applies to a hoist with or without an operator's cab.
suspended from a single overhead track or vail. Further,
as discussed above regarding rail stops the crane
inspected on 0340872011 did have rail stops provided at
each end of its runway.

Ghio Adu.Code 412353 -5-LstFWI 0] reads as fellews:

(F) Electric gantry cranes.
(2) Equipment.
(b) Bumpers, stops. and rail stops.

{i}) A crane shall be provided with bumpers or other
automatic means providing equivalent effect, unless the
crane travels at a slow rate of speed and has a faster
deceleration rate due to the use of sleeve bearings, or is
not operated near the ends of bridge and trolley travel, or
i restricted [**21] to a lunited distance by the nature of
the crane operation and there is no hazacd of striking any
object m this limited distance, or ® used m sanilar
operating conditions.

The bumper shall be capable of stopping the crane (not
imcluding the lifted load) at an average rate of
deceleration not to exceed three f/y/s when traveling in
either direction at twenty percent of the rated load speed. ‘

A trolley shall be provided with bumpers or other
automatic means of equivalent effect, unless the trolley
travels at a slow rate of speed, or is not operated near the
ends of bridge and trolley travel or iy restricted to a
limited distance of the rmuway and there is no hazard of
striking any object in this hmited distance, or i used in
gimilar operating conditions.

The bumpers ghall be capable of stopping the trolley (not
mcluding the lifted load) at an average rate of
deceleration not to exceed 4.7 ft
either direction at 173 of the rated load speed.

s when traveling m

{ii) Rail stops shall be installed on both ends of trolley
travel
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SHO Analysis

- 2)7k} does not apply to the
situation at hand. This cited code section applies to the

use of electric [#*22] gantry crapes. An electric gantry
crane is a crane with the bridge mounted on structural
legs which may be mobile on rails or stationery. One leg
may be at ground levelthe other may be elevated or both
legs may be at ground level The crane that was
mspected by Mr, Landers. deceased, on 0370872011 did
not have legs and thug was not an electric gantry crane.

The crane ingpected wag an overhead electric crane
mounted on a bridge attached to trucks that ran along
rails at either end of the bridge.

Based upon the above stated facts and reagoning, the
Staff Hearing Officer finds that there is no violation of a
specified safety requirement and therefore, the Injured
Warker's Application, filed on 02/26/2013, 15 denied.

[*P23] 8. Relator filed a motion for rehearing which was
denied by order of the comumisgsion mailed December 13,
2014

[*P24] 9. Thereafter. relator filed the instant mandamus

action in this comt.

Conclusions of Law;

[*P23] For the reasons that follow,
decision that relator has not demonstrated the conmmission

it ix thiy magistrate’s

abused ity discretion,

[*P26] HN2 The Supreme Court of Ohio has set foith three
requirements which must be met in establishing a right to a
writ of mandamus; (1) that relator [+#23] has a clear legal
right to the relief prayed for; (2) that respondent is under a
clear legal duty to perform the act requested; and (3) that
relator has no plmn and adequate 1emed} i the ordinary

[*P27] HAN3Z In order for this court to issue a writ of

mandamus as a from a determmation of the

commission, relator must show a clear legal right to the relief
sought and that the commission has a clear legal duty to

remedy

a wrt of mandamus exists where the relator shows that the

commission abused its digscretion by entering an order which

On the other hand, where the record

. #2016-0hio-2732
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containg some evidence to support the commission's findings,
there lns beeu no abuse of chf:caetlou and mandamus is not

Furthermore, questions of credibility and the \\exoht to be

given evidence are clearly within the discretion of the

commission as fact fﬂl(iél

[*P28] HN In order to establish a VSSR, a claimant must
prove that: (1} there exists an applicable and specific safety
2) the
emplover failed to comply with the requireinents; and (3) the
failure to compl\ [*¥24] was the proximate cause of t[xe m)un

requirement in effect at the time of the mjuy,

in question.

i, 4 O -'5;"'.5, 5 , 445

7). Because a VSSR i a penalty, however, it
all doubts

g8

strictly  constroed, and reasonable

must be
concerning the mterpretation of the safety standard are to be

73

cons tmed agamst is appllmbllm to rhe emplovex

v ] ” L, 4 170
). The question of whether an ijory was caused
a specific safety

37
e

by an employer's fatlure to sabisfy
requirement is a question of fact to be decided by the
commmigsion subject only to the abuse of ch\cxetlon te@t

4 3?/

[*P30] In thiz mandamus action, relator does not challenge
any of the factual findings made by the SHO. Instead, relator
makes the following arguments: (1) the commission abused
tts discretion by not finding that the failure of operable visual
and audible warning alarmg on the overhead crane was a
proximate cause of the injuries and the SHO should have
applied Chio Adm.Code 4123:1-5-4(G) to the facts of this
cage, and (2) neither Allegheny Steel had
supervisors to ensure that Landers and Sutter actually
followed the lockout/tagout ("LOTO") procedures.

Crane nor

[*P31] Ohio Adm.Code 4123:1-3-4(G) provides:

{G) Specific requirements applicable to all paragraphs of
this [**25] rule.

(1) Defective safety devices or load-carrying equipment.
Defective safety Ioad-canymg
equipment shall be repaired or replaced.

crane devices  or
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{4) Waming signs,

Warning signs, "out-ofrorder” signg, or warning devices
shall be placed on each crane nnder repair.

[*P32] It i undisputed that relator did not list thiz code
section i her VSSR application. Nevertheless, relator argues
that this section applies to all cranes and it i immaterial that
she failed to include this code section in her application.
Because counsel raised this issue at the hearing. relator agserts
that the SHO's

failure to digcuss thig code section counstitutes

an abuse of discretion warranting the issuance of a writ of

mandamus,

[*P33] Relator cites this court's decision i

dewces undel ‘o "q)phcw to each md every
crage described m ‘4. (Relator's Brief, 15)
This i part of relator's argument that it was immaterial that
she failed to cite this as a vielation in her application. For the
dizagrees.

reasons that follew, the magistrate
[*P34] First, claimant m
specifically cited :
application whereas here, relator did not.

the [+*26]
m the

[*P35] Second, w the lack of a latch or elip
on the hook allowed the 8,000 pound maguet to slip off the
hook and crush the claimant’s hand. Here, failure to follow the

LOTO procedures allowed the crane to be energized and hit

the scissor hift,

[*P36] Third, and most inportantly, the Supreme Cowt of

Ohio reversed this cowrt and found that the commission and
this cowrt construed the cited provision too broadly stating
that "Nothing in subsections (C) through (F) of ¢
e 4 4 refers to a hook on a crane or hoist.
Thers is no linguage w the rule that plainly apprised
Precivion Steel that a latch on a crane hook constituted either

(e

a ‘safety device' or 'load-canrying equipment’ for pumposes of

. Ag such, there could be

{*P37] To the extent relator uses this cowt's decision i
Precision Steel to assert that "the duty to repaw or replace

defective crane safety devices under

apphe\ to each and every crane descr ﬂ)ed in
1 " relator's argument fails. As such, the magistrate fnd the

commission did not abuse ity discretion when it found that
. . 4

el regarding waring

devices [**27] did not apply.

[*P38] In her reply brief, relator argues that Landers and
Sutter had to keep the crane energized in order to mspect it
fully. Crane's Operations Manager, Tom OF laherty, testified
that part of the mspection required Landers and Sutter to test
Sutter alto testified that testing the
warning devices way part of the inspection. Relator then

all waming devices.

inplies that the reason the remote coutrol for the crane was
found on the floor of the lift is evidence the crane had to be
energized in order to be tngpected.

[*P39] Relator's
witness testified that the faihwe of Landers and Sutter to
follow the LOTO procedure on the crane caused the injuries;
(2} both Landers and Sutter already knew the waming
lights/alarm did not work; (3) this was not a cab-operated
crane but was a standby, remote controlled crane; and (4) the

argument ignores the following: (1) every

warning lights/alarm could have been tested from the ground
before the LOTO procedures were performed and before
Landery and Sutter entered the scissor Lft.

[*P40] Relators second argument i that Crane's failure to

have managers on site i Indiana at Allegheny Steel to

supervige whether or not ity employees were following
the [*#28] LOTO procedures relieved Laudery and Sutter
from the regponsibilty of followmg those procedures.
Specifically, relator points to the following section of Crane's

LOTO procedures:

Respongibilities

The division manager shall enswee the implementation

and compliance with the provisions of the lockoutitagout

procedure, Other emplovees may be designated to assist

in compliance. The operations manager or another

designated manager shall provide employee taining,

issue all locking devices, and inspect for compliance,
(Emphasis sic.)

[¥P41] It iz undisputed that Crane required its employees to
complete the ten-hour OSHA course which mcluded LOTO
training, that Crane also tramned its employees i the LOTO
procedure and provided each employee with a copy of the
handbook, and that Allegheny Steel further required LOTO
training. In fact, before employees of Crane wvere permitted to
perform their wok assignments, Allegheny Steel required
them to get instruction and they were given a sticker for their
helmet only after they had completed that training. Fuither, it
i undisputed that Allegheny Steel was a I-hour and 45
minute drive from Crane’s Ohio facility and that Landers and
Sutter drove there on the [**29] day they sustained their
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injuries, No manager was assigued to travel with them.

[*P42] The Ohio Adm.Code section at izsue requires the
employer provide certain equipment uecessary for employees
to follow the LOTO procedures and the employees are
required to use that equipment and follow the LOTO
procedures. Relator appears to argue that where employers
comply with the code provision and provide the requiste
safety equipment, Crane's own policy relieves employees of
the responsibility of following the code provision if a manger
or supervigor is not present to observe that ity employees
actually perform in a manner consistent with their training.

[*P43] There iz nothing in the Ohic Adm.Code requiring that
supervisors be present to ensure employees are complymg
with safety provigions. As such, this cannot constitute gounds
for finding a VSSR.

[*P44] Based on the foregoing, it is this magistrate's decision

that relator has not demonstrated that the commission abused
s discretion when it determined that she did not nieet her
burden of proving a violation of a specific safety requirement
and denying her application.

/s MAGISTRATE
STEPHANIE BISCA

NOTICE TO THE PARTIES

;z) provides that a party shall not
assign [**30] as ewror on appeal the cowrt's adoption of
any factual finding or legal conclusion, whether or not
specifically designated as a finding of fact or conclusion
of law uader ¥ Shainid, unless the party
timely and specifically sbjects to that factual finding or

legal conclusion as required by iy, 7
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